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NORTH YORKSHIRE COUNTY COUNCIL 
 

PLANNING AND REGULATORY FUNCTIONS SUB-COMMITTEE 
 

8 OCTOBER 2010 
 
 

SUNKEN GARDENS, SCARBOROUGH 
 

APPLICATION TO REGISTER LAND AS A TOWN OR VILLAGE GREEN 
 
 
1.0 PURPOSE OF REPORT  
 
1.1 To report on an application (“the Application”) for the registration of an area of 
land known as the Sunken Gardens, Scarborough (“the Site”) as a Town or Village 
Green.  
 
 
 
2.0 BACKGROUND AND PROCEDURAL MATTERS 
 
2.1 Under the provisions of the Commons Act 2006 (“the Act”) the County Council 
is a Commons Registration Authority and is responsible for maintaining the Register 
of Town & Village Greens for North Yorkshire.  The Application, made in 2008, was 
brought before the County’s Planning and Regulatory Functions Committee on 15 
December 2009, and a copy of the report to that Committee is attached to this report 
at Appendix 1. 
 
2.2 Members resolved in accordance with the officers’ recommendation to appoint 
an Inspector to hold a non-statutory public inquiry to hear the evidence and to make 
a recommendation to the Registration Authority.  In particular the Inspector was to be 
appointed to hear evidence on the principal evidential uncertainties identified in the 
officers’ report together with any other relevant matters that could not be agreed as 
common ground between the parties.  
 
2.3 That inquiry was held in Scarborough in March, and the Inspector’s report 
dated 28 May 2010 is attached to this report at Appendix 2.  Members will note that 
the Inspector has recommended that the Application is refused, on the basis that the 
applicant has failed to prove that the users of the Site were inhabitants of any proven 
locality or of a neighbourhood within a locality or localities. 
 
2.4 The Inspector’s report was sent out to the applicant and other interested 
persons, seeking comments by the end of June 2010.  Two letters of comment have 
been received, and copies of these are attached at Appendix 3.  
 
 
 
 
 

ITEM 5
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3.0 CONSIDERATIONS 
 
3.1 The principal matters for consideration were set out in the previous report at 
Appendix 2 and dealt with by the Inspector.  To recap, section 15(2) of the 
Commons Act 2006 provides for land to be registered as a town or village green 
where: 
 

a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; and 

 
 b) they continue to do so at the time of the application. 
 
3.2 The previous officers’ report identified the principal evidential uncertainties as 
arising over the issue whether the use had been carried out “as of right”, and 
whether the relevant use had been interrupted such that a continuous 20 year period 
could not be established.  
 
3.3 The Inspector concluded in the applicant’s favour on both of these matters.  
He concluded that the “art fairs” that are held twice a year on the site were not 
inconsistent with the use “as of right” and that they did not prevent the 20 year period 
accruing.  
 
3.4 However, the Inspector found against the applicant on the question whether 
the persons using the Site for recreational purposes had been sufficiently identified 
as “inhabitants of any locality, or of any neighbourhood within a locality”.  
 
3.5 This was an issue upon which officers had sought the applicant’s clarification 
on a number of occasions, largely without success.  The previous officers’ report 
identified the probable ‘locality’ as meaning the developed area of Scarborough. 
 
3.6 However the Inspector has concluded that such a ‘locality’ was not supported 
by the applicant’s case and the boundaries of the ‘locality’ that had been suggested 
by the County’s officers were not identified in the evidence before him.  
 
3.7 He recommended that the application be rejected.  
 
3.8 The two letters that have been received in response to the Inspector’s report 
have suggested that the Registration Authority should depart from the Inspector’s 
finding on the matter of the ‘locality’, given the previous view expressed by the 
County’s officers on the matter. 
 
3.9 The legislation provides for the recreational users of the application land to be 
a significant number of either “any locality” (limb (i)) or “any neighbourhood within a 
locality” (limb (ii)).  Perhaps confusingly, the current jurisprudence is that the word 
“locality” may have different meanings in limbs (i) and (ii).   
 
3.10 A limb (i) “locality” cannot be created by drawing a line on a map, but it is 
narrowly defined as meaning some division of the county known to the law, such as 
a borough, parish or manor.  
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3.11 So the “developed area” of Scarborough cannot meet the requirement of 
being a limb (i) “locality” because it is not an area of legal definition. 
 
3.12 However, it has recently been held in the Leeds Group plc v Leeds City 
Council case in the High Court that a limb (ii) “locality” can have a less rigid meaning.  
It seems that it does not have to be an area known to the law provided that it is a 
recognizable community with definite geographical boundaries.  The 
“neighbourhood” that falls within it need not be a recognised administrative unit.  A 
housing estate can be a neighbourhood.  However a neighbourhood cannot be any 
area drawn on a map: it must have some degree of cohesiveness.  It was said in the 
Leeds case that the cohesive factor cannot be simply the fact that recreational users 
of the application land live in the area.  A neighbourhood need not lie wholly within a 
single locality.  The statutory test is fulfilled if the applicant can prove that a 
significant number of qualifying users come from any area which can reasonably be 
called a “neighbourhood” even if significant numbers also come from other 
neighbourhoods.  A neighbourhood must, however, have ascertainable boundaries 
because only the inhabitants of the relevant neighbourhood have recreational rights 
over the land.  
 
3.13 Applying the facts, although the developed area of Scarborough might meet 
the limb (ii) “locality” requirements, it remains the case that the applicant has not 
identified any cohesive “neighbourhood” within it whose inhabitants have established 
recreational rights over the Site. 
 
3.14 There is insufficient evidence before the Registration Authority to warrant a 
departure from the Inspector’s clear finding on the evidence on this matter. 
 
 
4.0 RECOMMENDATION 
 
4.1 That the Application be REFUSED because the Registration Authority is not 
satisfied, on the balance of probabilities, of the existence of a locality or 
neighbourhood within a locality a significant number of whose inhabitants have 
indulged in lawful sports and pastimes as of right upon the Site for a period of 20 
years or longer at the date of the application. 
 
 
DAVID BOWE 
Corporate Director Business & Environmental Services 
 
 
Background Documents to this Report: 
 
Application case file held in County Searches Information - Business & 
Environmental Services 
 
 
Contact:  Doug Huzzard /Chris Stanford 
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 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/5 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/6 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/7 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/8 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/9 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/10 

 
 
 
 
 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/11 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/12 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/13 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/14 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/15 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/16 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/17 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/18 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/19 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/20 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/21 

 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/22 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/23 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/24 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/25 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/26 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/27 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/28 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/29 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/30 



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/31 

Appendix 2 
 
 
 
In the Matter of an Application to Register land known as the Sunken Gardens, 

Scarborough as a Town or Village Green 
 

 
 
 
 
 
 
 
 
 

REPORT 
of Mr. Martin Carter. 

28th May 2010. 
 
 

 
 
 
 
 
 
 
 
 
 

Carol Dunn, Solicitor 
 

Assistant Chief Executive (Legal & Democratic Services) 
 

North Yorkshire County Council 
 

County Hall 
 

Northallerton 
 

DL7 8AD 
 
 
 

Ref: 102104 LR 
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IN THE MATTER OF AN APPLICATION TO REGISTER LAND KNOWN  
AS THE SUNKEN GARDENS, SCARBOROUGH AS A TOWN OR  

VILLAGE GREEN. 
 
 
 

REPORT 
 

 
 
Introduction 
 
1. As explained below, this application to register land as a Town or Village 

Green (“TVG”) has to be dealt with in accordance with the law as set out in 
the Commons Act 2006.  

 
2. I am asked to make a recommendation to North Yorkshire County Council, as 

Registration Authority (“RA”), as to whether an application to register land at 
known as the Sunken Gardens in Scarborough, as a TVG should succeed.  

 
3. Under the Commons Act 2006 (“CA 2006”) the County Council is the 

Registration Authority for the registration of land in the Register of Town and 
Village Greens. Neither the CA 2006 nor any Regulations made pursuant to 
the powers set out in that Act provide any mechanism for the RA to carry out 
any factual investigation which may be necessary to allow applicants and 
objectors to put their respective cases. In common with the practice in many 
other instances, the RA instructed me to hold a non-statutory public inquiry to 
consider the parties’ respective cases. 

  
4. I held that informal inquiry on Monday 29th March 2010 at Scarborough Town 

Hall. Upon being instructed, I was invited to make informal directions as to the 
exchange of evidence and of skeleton arguments. I received further material 
that is listed below.  

 
5. It is important to state that this report can only be a set of recommendations to 

the RA – I have no power to determine anything. Provided it acted lawfully, 
the RA would be free to accept or reject my recommendations. It is also free 
to seek further Advice from another person as to the content of this report 
before deciding whether or not to accept any or all of its recommendations. 

 
The Application 
 
6. The Application was made by Julian Stuart Lofthouse (Lord Mandesville) of 7 

Marine Parade, St. Nicholas Cliff, Scarborough and “High Sail”, Mount 
Pleasant, Scalby, Scarborough (whom I shall call “the Applicant”). The 
application was dated 13 June 2008. It was marked as received by the RA on 
2 July 2008. 
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7. Part 4 of the application form says that section 15(2) of the CA 2006 applies 
to the application. Part 5 of the application states that the land is usually 
known as “‘The Sunken Gardens’ (Ex. ‘Lounge Site’)” and under “Location” 
the entry “St. Nicholas Cliff/Marine Parade, Scarborough, N. Yorks” has been 
made. Part 6 of the application, under the heading “locality or neighbourhood 
within a locality in respect of which the application is made” says: “Bounded 
By Harcourt Place, St. Nicholas Cliff, Marine Parade”. Part 7 of the application 
sets out 9 points in support of the application.. The application was 
accompanied by a statutory declaration completed by the Applicant and by 21 
completed evidence forms, of which one was completed by the Applicant. 
There were also copies of 3 plans accompanying each user form. One 
showed the application site (“AS”) in its immediate context at 1:1250 scale, 
one showed it within the context of the Castle Ward, and one showed it within 
the context of the wider Scarborough area. The users who completed the 
forms have made no discernible mark on the maps. 

 
8. The application attracted two objections. One was made by Scarborough 

Borough Council (“SBC”) as landowner, contained in a letter dated 12 January 
2009. The other was made by Mr. Gordon Somerville, contained in a letter 
dated 8th December 2008.  

 
Documents provided 
 
9. Prior to the inquiry I received: 
 

• A bundle called the Commons Registration Authority Inquiry Bundle. 
References to documents in that bundle give the page number thus 
[CRAIB 123]; 

 
• An Applicant’s Inquiry Bundle, references to which are set out thus: 

[AIB 123]; 
 

• A Landowner’s Inquiry Bundle, references to which are given thus [LIB 
123]; 

 
• Both parties submitted files containing their skeleton arguments and 

relevant authorities. 
 
10. I am very grateful to the parties for the submission of their documents in 

advance of the inquiry and in a clear and easy to use format. That has made 
my task much easier.  

 
11. During the inquiry I received colour photocopies of the conveyance plans 

contained in the objector’s evidence.  I also received colour copies of the 
photographs at [CRAIB 387 and 388]. 

 
Representation at the Inquiry and procedural matters 
 
12. At the inquiry, the Applicant appeared on his own behalf.  The objector was 

represented by Mr. Hunter, of counsel.  At the inquiry, I asked whether Lord 
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Mandesville objected to my hearing the case, given that Mr. Hunter and I 
share Chambers.  He indicated that he had no objection.  

 
13. I also raised at the beginning of the inquiry the approach I would take.  The 

material I had been sent included reports prepared for the RA’s Planning and 
Regulatory Functions Committee, where Officer views and recommendations 
were set out.  The Applicant referred to some of those views in his skeleton 
argument, implying that he believed that the RA had made a decision about 
those matters. I explained that I had to assess the evidence I heard and read 
for myself and form my own conclusions, and that I would not and could not 
regard myself as bound by the officers’ views.  

 
14. I explained that my sole remit was to consider whether the AS met the criteria 

for registration as a TVG.  It is no part of my function to consider whether 
registration would be advantageous or disadvantageous.  Nor is it relevant for 
me to consider the existence or merit of any other proposals for the use or 
development of the AS. 

 
15. Finally, I also stated at the inquiry that whilst I would take into account all of 

the written material which I had seen, I could give less weight to evidence 
which was controversial if it had not been tested by cross-examination than I 
could to evidence which had been so tested.  

 
Description of the present condition of the AS and the area around it 
 
16. The AS is defined on the plan which accompanied the application [CRAIB 

059]  It is an irregularly shaped area of land.  According to the report to the 
RA’s Planning and Regulatory functions committee of 15 December 2009, the 
AS is approximately 540 square metres in extent [CRAIB 020, paragraph 3.1]. 

 
17. The AS is bounded to the north by Harcourt Place, to the east by Marine 

Parade, to the south by buildings and to the west by highway in the junction of 
Harcourt Place and St. Nicholas’ Cliff.  

 
18. Approximately half of the site is made up of a flagged area.  This portion of 

the site occupies the southern portion of the AS.  Adjoining the flagged area is 
an area of shrubbery, making up perhaps a further 25% of the site area.  The 
remaining area next to Harcourt Place is made up of grass planted with 4 
mature trees.  Photographs of the site are at [CRAIB 263] and also at [CRAIB 
387 to 388].  From the west, access to the flagged area is via a short flight of 
steps.  As its name suggests, the flagged part of the Sunken Gardens is 
below the level of much of the surrounding land, namely that to the west and 
the planted/ grassed area to the north of the flagged area.  At the north and 
west sides of the flagged area are low walls, behind which is a narrow 
planting bed, beyond which are retaining walls.  The south side is dominated 
by a wall of the neighbouring buildings, which follows an irregular line.  Along 
the wall are two small planted beds and also two recesses, covered by doors, 
which act as bin stores.  
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19. At the east end of the flagged area, there is a low brick wall along 
approximately half the length of the east side of the flagged area.  The rest of 
the east end is open, giving easy level access to Marine Parade and to the 
cliff railway down to the sea front.  

 
20. The grassed area has a tarmac path running across it, roughly north west to 

south east, from Harcourt Place towards the top station of the cliff railway.  
There is a litter bin in the south east part of the grassed area.  

 
21. There are 3 benches on the AS.  The bench in the north west part of the 

flagged area carries a small undated plaque inscribed “Happy memories of 
Sue Young from all her friends and colleagues at Marks & Spencer”.  

 
The circumstances of the acquisition of the AS  
 
22. The site was purchased by the objector’s predecessors in three purchases: 
 

a) The purchase of a property known as 29 St. Nicholas Cliff by 
conveyance dated 16 October 1897; 

 
b) The purchase of 4 Harcourt Place and 28A St. Nicholas Street, by 

conveyance dated 30 August 1899 and 
 

c) The purchase of 30 and 31 St. Nicholas Cliff on 7 March 1939. 
 
23. There is some evidence that the plots were acquired under Public Health 

legislation, but the objector did not claim that the purchases were for the 
purpose of open space or as a pleasure ground.  Nor was there any claim that 
the AS had been appropriated to open space or pleasure ground purposes 
since acquisition.  

 
Evidence in Support of the Application: Live Evidence 
 
24. I heard live evidence from the following witnesses. 
 
For the Applicant 
 
Mr. Roy Buckley 
 
25. Mr. Buckley is the past President of the Scarborough Arts Society.  He 

confirmed that he was the author of the letters at [CRAIB 242 and 272] and at 
section 2 of the AIB.  He has known the Sunken Gardens for all of his 68 
years.  He has passed through them and used them as a member of the Arts 
Society.  He was President for three years and is still the Treasurer.  When 
asked by the Applicant how he would organise the Arts Fairs, he said that he 
would write to Mr. Close at the Town Hall asking for permission and that he 
would get an answer by letter, email or by telephone.  The Arts Fairs are held 
for two week periods, twice a year.  The first is for a week before and a week 
after the Whitsun Bank Holiday.  The second is for a week before and a week 
after the August Bank Holiday.  The Arts Fair has stands made out of 
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scaffolding poles, with peg boards attached to them.  The art works which are 
for display and sale are fixed to the pin boards.  The stands are put along the 
west side of the flagged area and along three quarters of the length of the 
north side of the flagged area. Mr. Buckley referred to the photograph of the 
2006 Arts Fair at section 4 of the AIB.  He said that the photograph shows the 
usual layout.  He was asked by the Applicant whether the Arts Fair “impedes 
persons passing through” the AS.  His answer was that it did not.  People still 
used the benches for eating their lunch.  There used to be 5 benches, but 
there are now three. 

 
26. In cross-examination, Mr. Buckley was taken to the photograph showing the 

stands blown over after high winds [CRAIB 239].  He agreed that the stands 
occupied the boundaries of the flagged area.  He agreed that when the fairs 
were held, there would be people standing at the stalls, looking at and buying 
the art and that there are lots of people “milling about”.  When it was 
suggested to him that there would not be space for ball games and the like to 
be carried on when the Arts Fair was on, he replied “One or two have had a 
go.”  He had been involved in organising the Arts Fairs for 15 years, but had 
visited them before that.  He said that before 15 years ago, permission was 
still sought for the fairs.  

 
27. In response to me, Mr. Buckley said that when the Arts Fairs are being held 

they were open from 10.00 until 16.30.  The stands remained in place 
overnight throughout the fair.  No entry fee was charged to the fair.  

 
Mr. Russell Bradley 
 
28. Mr. Bradley lives at Wykeham Village.  He had submitted a proof of evidence 

[AIB section 3] which he read.  He had long service with Scarborough 
Borough and its predecessors.  In total, he had 45 years experience in Local 
Government.  For the fifteen years from 1973 his office overlooked the AS.  
Proposals to build a ring road had been discussed prior to the early 1970s, 
but the idea, which would have affected the roads adjoining the AS, was 
dropped in the early 1970s.  The AS had been used as an amenity/recreation 
area for the past 40 years, at least.  He also discussed the merit of the 
planning proposals for the site.  

 
29. Mr. Russell was only cross-examined as to the location of Wykeham Village. 
 
30. The Applicant did not give evidence himself. 
 
Live Evidence for the landowner  
 
Michael Derek Close 
 
31. His witness statement is at [LIB 1 to 4] and is accompanied by Exhibits.  His 

statement deals with the acquisition of the AS by the objector’s predecessor 
authorities.  He also deals with the holding of the Arts Fairs for the last 50 
years, with the permission of the Borough Council.  He deals with the 
objections received to the proposed sale of the AS.  



 

 NYCC – 08.10.2010- Planning and Regulatory Functions Sub-Committee 
 Sunken Garden VG Report/37 

 
32. He says in his statement that the Arts Fairs stands occupy most of the paved 

area, so that it is unlikely that a member of the public would carry out any 
activity other than being at the Arts Fair when the Fairs are held.  

 
33. He also describes the licence granted on 10 July 1997 [LIB 35 to 38] which 

granted permission to the occupants of the McBean apartments to the south 
of the AS to use the AS for the purpose of access and egress to the bin stores 
set into the wall at the southern side of the AS.  The licence shows that the 
Council has granted permission to use the AS.  He also contends that 
persons going to and from the bin stores “may interfere with any purported 
use of the land by a member of the public and could at any time prevent a 
member of the public from carrying out a purported sport or pastime.”  

 
34. In cross-examination, Mr. Close said that Gareth Jones dealt with organising 

the Arts Fairs until 2003 and he took over after that.  The Arts Society dealt 
with the Council’s Tourism and Leisure Department.  He was taken to the 
extract from the history of the Arts Society [CRAIB 246] and agreed that the 
Arts Fairs started in 1959, adding that it was clear that the Fairs were held 
with the permission of the Council. The extract says: 

 
 “Around this time in 1959 the first Open Air exhibitions started. Scarborough 

Art Society was asked by Scarborough Borough Council to provide an 
exhibition in the Sunken Gardens by the Grand Hotel…” 

 
35. Mr. Close agreed that there was no documentation relating to the organising 

of the Arts Fairs other than the documents he produced in his statement.  He 
said that there was an exchange of correspondence and no “legal document”.  
He adhered to his statement that the stands for the Fair covered most of the 
paved area, even when shown the photograph of the 2006 Fair at section 4 of 
the AIB.  He was asked about the other activities users refer to, such as 
sitting, walking by, bird watching and eating lunch.  His answer was to point 
out that people had referred to other activities which could not have taken 
place, such as lighting bonfires.  

 
Other live evidence 
 
Adrian Perry 
 
36. Mr. Perry belongs to the Scarborough Civic Society and lives at 35 Deepdale 

Avenue.  He pointed out that the site was unfenced and has unrestricted 
access.  He referred to the Civic Society’s discussions with the Borough 
Council on the proposals for the development of the AS.  He said that he 
regularly comes into the town and regularly sees people in the Sunken 
Gardens.  He occasionally is involved in litter picking when “hundreds” of 
cigarette ends and takeaway litter are collected. 
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Dr. Jack Binns 
 
37. Dr. Binns wanted to inject what he called “historical accuracy” into the 

evidence. He said that the Woodhall family sold up in 1899. Under the Public 
Health Act 1875 the properties on the AS were bought and demolished.  No 
particular reason was given for the demolition of the former Granby House.  It 
was, however, insanitary and unsafe.  It also occupied a site which narrowed 
the entrance into St. Nicholas Street.  The frontage to Harcourt Place was 
acquired for road widening purposes.  A report by Adshead in 1938 suggested 
that road widening was important.  The Town Council’s minutes (which were 
not produced to me) apparently show a desire to preserve the Sunken 
Gardens as open space.   

 
Evidence in Support of the Application: Written Evidence 
 
38. The CRAIB contains the user forms produced by the applicant and which 

accompanied the application.  Their contents are summarised at [CRAIB 023 
to 025].  As explained above, I can give such untested evidence limited weight 
compared to tested evidence.  Certain common themes appear.  No one has 
referred to there being signs, gates or fences or to being turned off or refused 
access to the site.  All of the users tick a number of the sports and pastimes 
listed on page 3 of the pro forma user form.  Many refer to use for more than 
20 years and, taken together, they refer to use of the site for more than twenty 
years prior to the date of the application.  The use which people write about, 
as opposed to ticking off on the checklist, is focussed upon walking through 
the site, sitting on the benches, eating lunch or takeaways on the site, 
watching people or enjoying sun or shelter.  I attach more weight to the 
descriptions of uses which people have thought about and written down, 
rather than entries on a tick list. 

 
39. A Borough Council report from 28 February 2006 [CRAIB 050] refers to the 

AS becoming “amenity space in its current form” after demolition of a building 
known as “The Lounge” in 1939. 

 
40. There are a number of letters from supporters of the application.  Many of 

them deal with the desirability of the AS becoming a TVG or of the alternative 
proposals for the AS.  Where they refer to use of the AS, they confirm and 
add little to the use discussed in the user forms.  

 
Written evidence against the application 
 
41. Mr. Somerville’s written objection is at [CRAIB 307].  He questions whether 
there has been 20 years user, says that the AS has not always been a green space, 
that it is “nonsense” to refer to the playing of football and cricket.  The Arts Society 
could easily find another location.  
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The Law 
 
Introduction 
 
42. I will have to consider more detailed matters when I come to apply the facts to 
the law, but this is the basic legal framework within which I have to form my 
conclusions.  
 
43. Section 15(2) of the Commons Act 2006 provides: 
 
 (2) This subsection applies where— 
 

(a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in 
lawful sports and pastimes on the land for a period of at least 20 
years; and 

 
(b) they continue to do so at the time of the application. 

 
44. I shall refer to the use of land which meets the requirements of section 15(2) 

of the CA 2006 as “qualifying use” in this report.  
 
45. The parties referred me to a number of reported cases and there was some 

discussion about the relevant legal principles at the inquiry.  
 
Burden and Standard of Proof 
 
46. The burden of proof lies on the applicant to show that the land meets the 

criteria for registration as a TVG. R v Suffolk County Council ex parte Steed 
(1996) 75 P&CR 102 is authority for the proposition that all of the elements 
required to establish that land has become a town or village green must be 
“properly and strictly proved” [at page 111 per Pill LJ].  

 
47. However, the standard of proof is still the civil standard of proof on the 

balance of probabilities. That is the approach I have used. 
 
The Relevant Area of Land 
 
48. The application does not have to stand or fall on the basis of the original area 

of land specified in the application.  Provided that the procedure adopted is 
fair, a smaller area can be address and, if appropriate, registered. 

 
The Correct Twenty Year Period 
 
49. It must be shown that the local inhabitants have used the land as of right for 

lawful sports and pastimes for not less than twenty years, and the use must 
continue to the date of the application.  It was agreed by the parties at the 
inquiry that as the application in this case was validated on 2 July 2008, 
qualifying use must persist throughout a period beginning no later than 2 July 
1988.  If qualifying use began earlier, then it must continue until 2 July 2008.   
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The Use of the Land 
 
50. In the case of R v Oxfordshire County Council ex parte Sunningwell Parish 

Council [2000] 1 AC 335 the House of Lords held that “lawful sports and 
pastimes” is a single composite class which includes modern activities such 
as dog-walking and playing with children, provided always that those activities 
are not so trivial or intermittent so as not to carry the outward appearance of 
user as of right. 

 
The Users of the Land 
 
51. The persons who use the land must be a significant number of the inhabitants 

of either a locality or of a neighbourhood within a locality.  It is now generally 
accepted that a “locality” has to be some geographical unit whose existence is 
recognised by the law, such as a borough, ward, electoral or ecclesiastical 
parish: MoD v Wiltshire CC [1995] 4 All ER 931; R (on the application of 
Cheltenham Builders Limited) v South Gloucestershire DC [2003] EWHC 
2803 at paragraphs 72 to 84 and R (Laing Homes Limited) v Buckinghamshire 
CC [2003] EWHC 1578 Admin at paragraph 133.  

 
52. If a case is put on the basis of “locality” then there must be a single locality 

that can be identified. When the word “locality” appears on its own, and not as 
part of the phrase “neighbourhood within a locality”, the word means a single 
locality: Oxfordshire County Council v Oxford City Council and another [2006] 
2 AC 674 at [27] per Lord Hoffmann. 

 
53. A “neighbourhood within a locality” does not have to be within one locality 

(Oxfordshire paragraph 27), but it must be an area which has a sufficient 
degree of cohesiveness: Cheltenham Builders, paragraph 85. 

 
54. Whether use has been by a significant number has been held to be a matter 

of impression and “significant” is to be approached according to its ordinary 
meaning. The use has to be sufficient to indicate that the land is in general 
use by the local community for informal recreation, rather than occasional use 
by individuals as trespassers: R (on the application of Alfred McAlpine Homes 
Limited v Staffordshire CC [2002] EWHC 76 (Admin). 

 
Extent of User 
 
55. The Registration Authority does not have to look for evidence that every 

square foot of a site has been used. Nor is there any mathematical formula to 
be used.  Rather, the RA needs to be persuaded that for all practical purposes 
it can sensibly be said that the whole of the site had been used for lawful 
sports and pastimes for the 20 period. 
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Continuity/Interruption 
 
56. The use has to be continuous throughout the relevant twenty year period: 

Hollins v Verney (1884) 13 QBD 304.  The use has to show the landowner 
that a right is being asserted and must be more than sporadic intrusion onto 
the land.  It must be use which suggests that rights of a continuous nature 
were being asserted.  That is not to equate an intermission in use with a lack 
of continuity.  What matters is that the use is frequent and when sports and 
pastimes are not being indulged in, there must have been no other activity 
happening which would have prevented lawful sports and pastimes from 
being enjoyed. 

 
As of Right 
 
57. Since Sunningwell it is clear that the intention or knowledge of the user of the 

land is irrelevant.  “As of Right” means without force, without secrecy and 
without revocable permission.  Permission can be expressly given or implied 
from the landowner’s conduct, but cannot be implied from the mere inaction or 
acts of encouragement of the landowner: R (Beresford) v Sunderland CC 
[2003] 3 WLR 1306. 

 
58. It is now clear that to establish that use is “as of right” it is only necessary to 

show that use was open, without force and not with revocable permission and 
that there is no need to additionally consider how the user would have 
appeared to the reasonable landowner.  That is because any user which 
creates the right to have the land registered as a TVG does not lead to the 
local inhabitants being able to prevent use of the kind formerly carried on by 
the landowner.  The inhabitants’ use and that of the landowner can and 
should co-exist: R (Lewis) v Redcar and Cleveland BC [2010] UKSC 11.  

 
Applying the Law to the Facts 
 
59. In order to approach the matter in a logical and coherent way, I shall split up 

my consideration of the matter into the various elements of the definition of a 
prescriptive TVG, but I recognise that I have to keep in mind the need to 
consider and apply the definition as a whole. 

 
Land 
 
60. All subsections of section 15 of the CA 2006 concern the use of “land”.  The 

land in this case is not within one of the exemptions from the application of 
Part I of the CA 2006 set out in section 5 of the Act.  There is no difficulty in 
identifying the relevant land and this element of the definition is clearly met.  

 
A significant number of the inhabitants of any locality or neighbourhood within 
a locality 
 
61. It is fair to say that the Applicant’s case has changed on this point, and it is 

this issue which forms one of the objector’s two points of objection to the 
application.  
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62. As noted above, Part 6 of the application form simply describes the “locality” 

by reference to the site boundaries.  In his letter of 15 September 2009 
[CRAIB 012] the applicant says that the locality or neighbourhood “can in all 
reality not be defined” [emphasis in original], although he states that the AS is 
within Castle Ward.  The reference to Castle Ward being the 
locality/neighbourhood was repeated in the applicant’s letter of 6 November 
2009 [CRAIB 326].  

 
63. Six days later, the position changed again in the applicant’s letter of 12 

November 2009 [CRAIB 327].  The applicant said that the AS “being a TOWN 
CENTRE area, it being of benefit to the whole of the Scarborough area (in the 
most substantive way) of which I enclose ward maps showing the residential 
wards abounding who benefit in [sic] particular this garden site” [emphasis in 
original].  Attached to the letter was a list of town centre wards where the 
wards of Castle, Central, Newby, North Bay, Northstead, Stepney, 
Weaponness and Woodlands had been underlined [CRAIB 330 to 331]. 

 
64. On 30 November 2009, the applicant said that in the original application the 

whole of Scarborough was delineated as the locality and witnesses signed 
their evidence to that effect [CRAIB 341].  I do not accept that.  As set out 
above, the application form simply referred to the site boundaries when the 
issue of locality was addressed. 

 
65. At the inquiry, the position changed again.  My note of the applicant’s closing 

is that the locality was made up of “Castle Ward and three adjacent wards – 
Central, Ramshill and Stepney”. 

 
66. In my view, the applicant has not proven that there is a locality in this case.  

That is for the following reasons. 
 
67. First, a locality has to be just that, a single locality.  A number of localities 

cannot be taken together: see paragraph 27 of the Oxfordshire v Oxford [Trap 
Grounds] case referred to above.  The Commons Act 2006 requires use by a 
significant number of the inhabitants of “a locality”.  Four electoral wards do 
not together make one locality. 

 
68. Second, the change in the applicant’s case over time shows that, as the 

objector’s skeleton submits, there is an assumption by the applicant that an 
area used by the public for recreation must necessarily relate to a particular 
locality. I agree with the objector that that is not the case.  The applicant’s 
letter of 15 September 2009 is, in my view, revealing.  Written at an early 
stage in the detailed correspondence on “locality”, the applicant said that the 
locality was, in reality, impossible to define.  That seems to me to be a telling 
statement, revealing the artificiality of the later attempts to identify a locality.  

 
69. Nor is there any cogent evidence of a “neighbourhood”.  The applicant did not 

put his case on the basis of there being a proven neighbourhood.  It is not for 
me or the RA to make good any deficiencies in his case, especially when he 
has been alerted to the need to deal with the question of locality/ 
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neighbourhood.  I heard no evidence or submissions from the applicant that 
there is a proven neighbourhood within one or more localities.  The issue 
simply did not figure in his case.  I cannot properly conclude, without evidence 
or submissions on the point, that the four electoral wards mentioned in closing 
submissions by the applicant are a “neighbourhood”.  Nor can I make any 
similar finding about Castle Ward, any other combination of wards or 
Scarborough town centre.  

 
70. I do not attach any weight to the RA’s officer’s view that Scarborough town is 

a locality.  That is because it is not how the applicant put his case and I heard 
no evidence that the town has legally recognised boundaries, nor was I given 
any map or plan illustrating what those boundaries are. 

 
71. I therefore conclude that the application should be rejected because the 

applicant has not proven either (i) a locality or (ii) neighbourhood within one or 
more localities.  

 
72. That conclusion means it is not strictly necessary to consider whether the 

users were significant in number, because there is no proven locality against 
which to test that number.  However, I should set out that the way that the 
applicant’s case was put in closing means that it has been impossible for me 
to compare the locations of the addresses of the people who have completed 
user forms with the four wards relied upon in closing.  The only map base I 
have is that at [CRAIB 332] and comparison of precise addresses to that map 
base is not possible in any reliable way.  

 
Use for lawful sports and pastimes 
 
73. The inquiry was unusual in my experience in that there was little evidence 

given at the inquiry of use of the site, apart from its use for the Arts Fairs.  The 
applicant gave no evidence and the evidence of Mr. Bradley and Mr. Perry 
simply referred to people using the AS without connecting them to any 
claimed locality or neighbourhood.  Those people could have been inhabitants 
of the claimed locality or holidaymakers or workers who lived outside the 
claimed locality.  

 
74. The evidence of lawful sports and pastimes is, unsurprisingly given the size 

and nature of the site, connected to low key activities.  I disregard evidence 
based on walking through the AS – that is more indicative of use of a right of 
way rather than use of the whole of the AS for lawful sports and pastimes.  
However, there is evidence within the material I have seen of people sitting on 
the benches, people taking in the sun, finding shelter, watching birds or just 
watching the world go by.  These activities are a long way from organised 
games or sports, but I still consider that they can fall within the definition of a 
pastime. Sitting in the sun eating one’s lunch can be called a pastime. It is an 
activity which serves to make time pass agreeably.  
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75. I do not lose sight of the fact that the evidence of use is largely documentary 
and that Mr. Hunter could not therefore test it by cross-examination.  But I 
also have to keep in mind that it was no part of the objector’s case to say that 
the alleged use did not occur, save when the Art Fairs were in progress 
(which is dealt with below) or perhaps when residents of the apartments went 
to and from the bin store (which I also deal with below).  The availability of 
benches on the AS seems to me to be a good indication that the AS was used 
for sitting and enjoying the outdoors. 

 
Use as of right and continuity of user 
 
76. Issues under this subheading formed the other main plank of the objection by 

the landowner. 
 
77. There is no suggestion or evidence that use has been by force or in secret. 

Consideration needs to be given to the question of use with revocable 
permission. 

 
78. The correspondence at [LIB 7 to 14] covering the period 2001 to 2004 does 

not expressly ask for permission.  The terms of the correspondence reads as 
notification of intended dates of use of the AS, rather than a request for 
permission to use the AS.  Some of the correspondence in Mr. Close’s Exhibit 
MC2 does suggest that the Society knew it needed consent – see the letters 
of 28 January 2008 [LIB 19] and 10 March 2008 [LIB 17].  In exhibit MC3, the 
correspondence is more suggestive of the asking for and giving of permission: 
see the letter of 8 April 2008 [LIB 21], 18 June 2008 [LIB 23] and 2 July 2008 
[LIB 24]. 

 
79. However, any doubt about the position is removed by Mr. Buckley’s evidence. 

His evidence to the inquiry was clear.  The Art Society asked for permission to 
use the AS for the Arts Fairs each year.  I accept that evidence and I conclude 
that the Arts Fairs have always been held with the permission of the 
landowner.  

 
80. That means that the users of the AS during the Arts Fairs who were exhibitors 

and visitors to the Arts Fairs were on the AS with the permission of the 
landowner.  

 
81. The question then becomes whether other persons used the AS for lawful 

sports and pastimes as of right while the Art Fair was being held.  This issue 
has two aspects (i) whether use of the site for lawful sports and pastimes 
actually occurred when the Art Fairs were in progress (relevant to continuity) 
and (ii) if it did, was such use to be regarded as permissive use and so not 
use as of right.  
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82. On the first issue, this is how the objector puts the case in its skeleton.  It is 
there argued that the Arts Fairs created a situation where “the vast majority of 
the paved area at this time would have been given over to the stands” so that 
it would not have been possible to indulge in ball games, or even sit and enjoy 
the shrubbery.  This, it was argued, is not to resurrect the issue of 
“deference”, but to point out that use of the site for purposes other than the Art 
Fair would have been practically precluded.  

 
83. I do not accept that argument.  The photographs of the Art Fair stalls [CRAIB 

239] and [AIB section 4] show that the stands did not occupy the majority of 
even the flagged area.  The grassed area was not affected.  Even the flagged 
area had some spare space.  The stands were around the side of the flagged 
area.  Even allowing for some congestion at every stand at a time when many 
people were looking at the art works, it seems to me that there would still be 
room for other people to use benches or the low walls on the site to enjoy the 
sun, find shelter or eat their lunch.  Mr. Buckley said as much in his evidence.  
I therefore find that use of the AS for lawful sports and pastimes continued 
when the Art Fairs were held, albeit in a reduced part of the flagged area.  

 
84. The second issue is flagged up in Mr. Hunter’s opening submission.  In 

opening, he argued that the extent of the permission to use the AS for the Art 
Fairs “would have embraced user by all those that could have been said to be 
‘attending’ the fair, even if just observing the art when passing through”.  

 
85. I do not accept this submission either.  The evidence is that the permission 

was for the Art Society to use the AS for the Art Fair.  No doubt people were 
attracted to the AS to see the art.  But it is not the case that the AS was given 
over to the Art Fair entirely and I do not interpret the evidence I have heard 
and read as being to the effect that everyone who went on the AS during the 
Art Fairs was involved in looking at or buying the art.  The grass was still 
available for use. Benches were still available for use. People could still use 
the AS to sit, pause and enjoy the sun or fresh air. Mr. Buckley’s evidence 
suggests that was done.  He was certainly not cross-examined in a way which 
showed that use of the AS for any and all lawful sports and pastimes which 
were possible in the reduced space were tied in with the Art Fair.  In my view, 
this submission is not supported by the evidence. 

 
86. But even if these submissions had succeeded, and all use of the site for lawful 

sports and pastimes either stopped during the Art Fairs or was to be viewed 
as permissive during the Art Fairs, I do not think that that would have 
advanced the objector’s case in any event.  Use of land which is sought to be 
registered as a TVG has to be continuous.  But it is one of the differences 
between the terms of the Commons Act 2006 (and the Commons Registration 
Act 1965) and the Prescription Act 1832 or section 31 of the Highways Act 
1980 that the Commons Act does not refer to the use being “without 
interruption”.  What is important is that the use has to be continuous, which 
does not mean that the use has to be carried out all of the time.  What is 
important is that the use is of such a kind and frequency as to be in the 
character of the assertion of a continuing right.  I am far from persuaded that 
use of the AS for 48 weeks of the year for at least 20 years when the Art Fairs 
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were not present would not have been continuous use.  Rather, the use of the 
AS for lawful sports and pastimes would have existed alongside the use of the 
land for the Arts Fairs. 

 
87. In my view, the evidence supports the finding that there has been use of the 

AS as of right continuously. 
 
88. The bin store licence seems to me to be of no importance whatever.  Going to 

and from one’s bin is not a lawful sport or pastime.  The fact that a licence 
was given to go to the bin store tells one nothing about whether use of the AS 
for lawful sports and pastimes was use as of right. I also think it is fanciful to 
suppose that the exercise of the right given by the licence would prevent or 
interfere with the use of the AS by local inhabitants.  There is room on the AS 
for the right to be exercised whilst lawful sports and pastimes are undertaken, 
even if the sport or pastime.  The point was, rightly in my view, not pressed in 
closing by the objector.  

 
For a period of at least twenty years 
 
89. The relevant twenty year period is from no later than 2 July 1988 to 2 July 

2008.  The evidence that I have heard, supported by the evidence that I have 
read, shows that this element of the definition is satisfied.  Use covers the 
whole of this period. 

 
Use continuing until the date of the application 
 
90. The evidence covers the period down to the date of the application and Mr. 

Hunter made no submissions to the effect that qualifying use stopped prior to 
the 2 July 2008.  

 
OVERALL CONCLUSIONS AND RECOMMENDATION 
 
91. My overall conclusion is that the application should fail because the applicant 
has failed to prove that users were inhabitants of any proven locality or of a 
neighbourhood within a locality or localities.  
 
92. My recommendation is that the application should be rejected and that the 
land should not be registered as a TVG. 
 
 

MARTIN CARTER 
28 May 2010 

 
Kings Chambers 
36 Young Street 
Manchester 
M3 3FT and 
5 Park Square East 
Leeds 
LS1 2NE 
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Appendix 3 
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